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FOREWORD

The reality of unemployment, underemployment and non-participation in the labour
force continues to plague people with disabilities in Canada. When the needed supports
to assist people are not available or are not easily accessible, those problems are even
more difficult to overcome. They are further compounded when the disabled person is a
woman or from the First Nations or from an ethnic or cultural minority. Because of a
number of barriers and disadvantages to labour force participation, poverty is a
consistent and almost inevitable state of affairs for thousands of people with disabilities.
A great number who are poor and unable to get jobs have few options but to rely on a
variety of social security programs.

As documented in a number of reports, however, the disability income system in
Canada is complicated and multi-faceted as are government interventions to improve the
labour force participation of people with disabilitics. These reports include Income
Insecurity (The Rocher Institute, 1989); Poor Places (The Roeher Institute, 1990) and an
upcoming study on the funding for personal supports in Canada (Tt~ Roeher Institute,
in press). Many of these studies suggest that while incremental refo n may be the most
politically attractive way to address the unemployment and consequr 1t poverty of people
with disabilities, as well as the monumental social and economic co: to society of their
being unemployed, the rzal solution may only be found in compreh sive reform.

A number of solutions have been proposed to address these issues in a
comprehensive fashion. Among these is the notion of comprehensive disability insurance.
Unfortunately, discussion on this policy option tends to be occurring in a number of
"pockets” across the country. The Roeher Institute felt that a discussion paper, which
could be used in the process of focusing that discussion, would be a helpful contribution
at this time.

We have attempted in this paper to outline the main components of a coherent
proposal, and to set out the principles of reform that any such system would have to
meet. The paper is, however, meant as a basis for discussion. In no way does it attempt
to address the many details that would be involved in implementing any scheme.

Marcia Rioux, Director
March 1992



L. INTRODUCTION

People with disabilities need money income to purchase for themselves the
necessitics of life. They also need a wide variety of other supports such as health care,
transportation, and training. These are indispensable resources for the maintenance of
life and the achievement of well-being for all Canadians. However, people with
disabilities often have lost or have not acquired the capacity to earn income, and they
also often have extraordinary costs associated with having a disability. This lack of
capacity to earn can be either temporary or permanent, partial or total, and is integrally
related to how society defines the capacity of and the opportunities available for people
with disabilities. In addition, although a wide varicty of supports are available in cash and
in-kind, these supports vary significantly by program. People with disabilities who do not
have income from employment or any other income in their own right need some other
form of income security to compensate for the lack of earnings. This need exists
regardless of how the disability occurred, whether by accident, by sickness or by disease,
and whether it is a physical incapacity or an intellectual impairment.

In Canada what a person with a disability reccives is determined more by chance
than any other rational allocation criteria such as need, contribution, or loss. This is
because Canada’s system of disability income protection and supports for disability
consists of numerous programs including Workers’ Compensation, the Canada/Quebec
Pension Plan disability benefits, social assistance, auto insurance, Unemployment
Insurance sickness benefits, private insurances, the tort or legal system for negligence
action, and several other programs including some tax-based benefits. Each has its own
criteria for eligibility and its own schedule of benefits and supports. In this system, what a
disabled person receives depends primarily on how they become disabled. The result is
widely divergent income protection and supports for people who suffer basically the same
problem -- an incapacity to earn. The system is also wasteful, a problem that stems from
the existence of multiple administrations, from the need to determine cause of disability
through extensive medical assessments, and from the high cost of tort actions.

There is now widespread recognition of the need to improve Canada’s system of
disability income protection and supports for people with disabilities. Most proposals
seek to improve the system’s most problematic elements, such as social assistance, auto
insurance, or the Canada/Quebec Pension Plan. This paper starts with the assumption
that incremental reform of this nature would leave too many problems in the system and,
most of all, would be unfair to people with disabilities. It investigates the reform of
Canada’s disability income security system through the establishment of a universal and
comprehensive disability insurance system. Such a system could replace the complex array
of programs that now exist with a unified alternative system.
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Il. CANADA’S DISABILITY INCOME SECURITY SYSTEM'

There are three kinds of income security programs for people with disabilities in
Canada: 1) insurance programs, 2) non-insurance support programs, and 3) tort actions.

Insurance programs compensate for lost income or wages. Social insurance
programs are the main programmatic vehicles for the payment of disability income to
people who experience physically disabling accidents or illnesses and are unable to
continue to work. The most important social insurance programs -- provincially
administered Worker’s Compensation schemes and the Canada/Quebec Pension Plan --
cover people with wage earnings only, since eligibility requires wage-related contributions.
There are, in addition, many kinds of long-term disability insurance provided by private
insurance companies and offered to individuals or on a group basis, usually to employees.

Non-insurance supports are government programs which provide benefits to
people with disabilities in a variety of ways: through the provision of cash income;
through tax reductions; or through the provision of benefits-in-kind such as
transportation or wheelchairs. Support can be provided simply because a person has
disability, in which case the benefit is universal, or it can be provided selectively to
people who have low incomes because they do not have any social or private insurance
compensation or any other income. The most important form of non-insurance support is
social assistance or welfare. Welfare is the main form of compensation for people who
have no earnings record. As a result, is the most important program of income security
for people who suffer an intellectual disability.

The tort system, or negligence action at common law, is a mechanism of recourse
to the courts to sue a party at fault for losses incurred as a result of a disability. In
practice, successful suits are paid by the liability insurance policy of the party at fault.
This mechanism is available principally to people who experience disabling accidents
where fault can be determined. In some instances such as in the case of industrial
accidents or auto accidents in some provinces, the right to sue has been largely or totally
removed and replaced by no-fault insurance coverage in the interest of assuring income
security protection.

A. The Tort System

Personal injury awards through recourse to the courts is the system referred to as
“tort liability". The right to sue for compensation and the settlements derived from such

! The problems with Canada’s system of disability income protection have been dealt with

extensively elsewhere. See The G. Allan Roeher Institute, The Power To Choose, Toronto: 1991, Poor
Places, 1990 and Income Insecurity: The Disability Income System of Canada, 1988; Leon Muszynski,
"Improving on Welfare" Policy Options, March, Vol. 9 No. 2, 1988; Terry Ison, "Human Disability
and Personal Income", Studies in Canadian Ton Law, ed. Lewis Klar, (Toronto), Butterworths, 1977.

The Roeher Institute 2 {S1unidis®2.mar)



action are based on historic law or tort rather than government programs or regulation.
The tort system might be considered the first remedy available to people who became
disabled. The introduction of tort actions in the last century allowed people who
experienced a disabling accident as a result of someone’s negligence to seek redress
through the courts. This system was based on the principle that there could be no liability
without fault. If blame could not be ascribed then large numbers of people were left
without any support from the system. In fact, people with limited means had little ability
to use the courts even when fault could be clearly identified. Tort liability remains an
important component of the system of disability compensation except in those cases
where the right to sue has been specifically removed such as with industrial accidents or
road accidents in those provinces with no-fault plans.

B. Workers’ Compensation

Workers’ Compensation is a social insurance program designed to protect labour
force participants and their dependents against wage loss due to occupational injury or
disease. It is provmcmlly based but administered by independent boards and funded
through premiums on employers. Workers’ Compensation was initiated as early as 1915
in Ontario in response to the need to protect workers against industrial accidents, and
employers against crippling negligence suits. It was based on the principles that
employers would assume a collective liability for workplace related accidents without the
need to determine fault, and that there be mandatory coverage. In the early years, it
provided coverage to a limited proportion of the population, but was gradually extended
and benefits were improved. Now approximately 70 percent to 90 percent of the labour
force is covered by Workers’ Compensation depending on the jurisdiction.

The idea of no-fault here means that employees are denied the right to sue an
employer for an accident even if the disability was caused by employer negligence. In
return, workers are entitled to a relatively high level of compensation for full or partial
disability. Employcr responsibility for accidents and efforts to prevent accidents are
reflected in a rate structure which penalizes employers with a higher incidence of claims
for compensation. Eligibility for Workers’ Compensation requires that the disabling
injury or illness be certifiably workplace related. Compensation levels are determined as a
ratio of insurable earnings before the accident (75 percent of gross earnings or 90
percent of net earnings depending on province), and benefits are tax free. In addition,
the extent and the duration of disability is taken into account. In the case of partial
disabilities, compensation is based on a combination of earnings impairment estimates
and degree of disability. In some instances of permanent disability, lump sum payments
may be made. Besides cash income, disabled workers may also receive medical or
rehabilitation services. In all jurisdictions, rehabilitation services are an integral part of
the Workers” Compensation program.
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The major problem with Workers’ Compensation is the fact that it ignores the
interests of employees when they are injured or become disabled during the two-thirds of
the day when they are not at work.

C. Auto Insurance

Besides workplace related accidents, road accidents are a major cause of physical
disability. The auto insurance system is viewed as the main line of defense against the
loss of capacity to earn as a result of injuries sustained in a road related accident. The
auto insurance system in Canada varies from province to province. Many provinces retain
traditional private insurance coverage backed, if necessary, by fault-based personal injury
awards through the tort system. In large measure because of the high cost of insurance
for tort action, partial no-fault systems of auto insurance have been adopted in Ontario,
Manitoba, Saskatchewan, and British Columbia, and a pure no-fault system operates in
Quebec. A large proportion of insurance premium dollars, for example, is absorbed by
legal and court costs. These plans vary widely but in Manitoba, Saskatchewan and British
Columbia the schemes pay low level benefits for personal injury to the victims of
disabling road accidents regardless of who is at fault and the person has the right to sue
under the tort system as well. In Ontario and Quebec a high level benefit is provided to
individuals experiencing total disabilities. In Ontario about 5 percent of accident victims
who have exceeded a threshold level of serious and long-term disability have retained the
right to use the tort system to pursue lump sum compensation to recover damages for
economic losses, pain and suffering, or other compensation beyond earnings replacement.

Where no-fault plans exist, they are considered a considerable improvement over
fault-based systems. However, these plans do not provide a completely desirable
alternative to the old system. Benefits in most provinces are low, and partial disabilities
are not covered. There are also complaints about delays in the provision of benefits to
people who are eligible. These concerns have raised doubts about the value of no-fault
itself. Pressure has been mounted to restore negligence action to allow for a greater
ability to sue for damages especially for non-economic losses such as pain, suffering, and
the loss of the enjoyment of life. But the problem appears to be less with the no-fault
premise as with the adequacy of the plans themselves as vehicles for compensation. As
the debate rages between those who favour no-fault and those who do not, much of the
discussion centres on who should run auto insurance -- government or the insurance
industry -- when the more important issue might be whether there should be auto
insurance at all with respect to personal injury compensation.
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D. The Canada/Quebec Pension Plan’

The Canada/Quebec Pension Plan was established in 1966 as a social insurance
retirement plan that also pays disability benefits to pre-retirement individuals who
experience severe and permanent disabilities. It is also a surviving spouse’s pension, and a
disabled contributor’s child’s benefit. The majority of the Canadian labour force is
covered because earnings-related contributions are compulsory for most employed and
self-employed individuals between 18 and 65 years of age. The maximum payable
monthly benefit to people who met minimal contributory requirements was $709.52 in
1990. Contributions must have been made in two of the last three or five of the last ten
calendar years and for at least one third of the contributory period. Since Unemployment
Insurance provides sickness benefits for a maximum of 15 weeks, C/QPP disability
benefits have been designed to commence the fourth month following the disability. In
some provinces, Workers’ Compensation benefits may be reduced by an amount equal to
C/QPP benefits received, but this reduction usually occurs only after one year. Benefits
are taxable and are terminated if a person obtains paid employment. There are no
rehabilitation provisions to assist recipients to reintegrate into the labour force in the
C/QPP since the stringent requirements assume that they will be totally unable to work
and will remain on benefits until retirement or death.

The definition of an eligible disability for C/QPP disability benefits is highly
restrictive.’ It compensates only "severe and prolonged mental and physical disabilities".
Partial disabilities or total disabilities experienced temporarily are not covered. Almost all
recipients of C/QPP disability benefits have become disabled through disease, but
because eligibility requires earnings-related contributions, only people with an established
earning record can receive benefits. This means that people with no earnings record, such
as people who have had a disability from birth or a young age and most people with
intellectual impairments, are not eligible.

E. Private Long-term Disability Insurance
For people who become disabled outside of the workplace but not in a car

accident, the major public insurance program is C/QPP disability benefits. But, as we
have seen, these pay only for serious and prolonged disabilities. In addition, benefits are

?  For more complete descriptions of the following programs sece Health and Welfare Canada,
Inventory of Income Security Programs in Canada January 1988, Ottawa: 1989.

*  This definition of disability is considerably more restrictive than that used by private long-
term disability plans and by public plans in all other industrialized nations like the Old Age,
Survivors, Disability and Hospital Insurance (OASDHI) plan in the United States. See Health and
Welfare Canada, Joint Federal-Provincial Study of a Comprehensive Universal Disability Program,
Ottawa: 1983, and Health and Welfare Canada, National Disability Insurance Programs in Fourteen
Countries, Ottawa: 1984.
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generally low, with earnings replacement rates far below a person’s normal earnings. This
is because the plan was designed to assure room for private insurers to provide coverage
to a large segment of Canadians. For higher income earners it was assumed that private
coverage would provide benefit top-ups to replace income over the maximums allowed
under each program. Private long-term disability plans (LTDs) have been established to
fill the gap left by the C/QPP, Workers’ Compensation and auto insurance. LTDs are not
mandatory; only about one half of Canadian workers are covered by private disability
insurance. There is a bias in the private system toward the coverage of higher income
earners such as management employees, unionized workers in the public sector, and
employees in large manufacturing operations. LTDs provide relatively generous benefits
compared to C/QPP for a much broader range of disabilities. By their nature, like the
C/QPP, LTDs primarily provide compensation to people with illness-related disabilities.

F. Unemployment Insurance Sickness Benefits

Although it is not usually thought of as such, Unemployment Insurance plays an
important role in providing short-term benefits to people with disabilities as a result of
illness or accident. Unemployment Insurance sickness benefits provide up to 15 weeks of
wage loss compensation to insured workers who suffer a disabling condition and can
prove it with a medical certificate. Benefits are paid at a rate of 50 percent of average
weekly insurable earnings over the past 20 weeks of insurable employment and are
taxable. There is a two-week waiting period during which claimants do not receive
benefits.

4. Social Assistance

Social assistance, or welfare, is the main form of income security for people who'
have no other means of support. It is operated at the provincial level with half the cost
born by the federal government through the Canada Assistance Plan (CAP). In some
provinces, welfare is operated at both the provincial and the municipal level. A key
requirement under CAP provisions is that recipients be deemed "in need". Need is
determined through the application of a "needs test" which is a process where any income
is measured against required expenditures to determine a budgetary deficit. Any sizable
amount of assets must be liquidated and used as income before eligibility can be
established. This asset test is a highly restrictive feature of social assistance, one that
excludes large numbers of people with disabilities who have some limited assets and low
or non-existent incomes. In addition, people with disabilities living with families are not
entitled to support in their own right if the family’s income is high enough to disqualify
them from support. Welfare covers people who have fallen through the gaps in the
system described above but it is not failure-proof. Many people also fall through this
safety net and are forced to rely on family and friends for their support.

Between 25 and 33 percent of recipients of social assistance (depending on
province) are disabled. The majority of people with severe mental disabilities and
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congenital handicaps, and young people who are disabled rely on social assistance for
support because they rarely have an established earnings record that would allow support
under any of the insurance programs. Welfare covers persons who are "disabled”,
"severely handicapped", or "permanently unemployable". One particularly negative feature
of the welfare system is that it requires that a person with a disability demonstrate
through a medical assessment an incapacity to work. If deemed "unemployable”,
individuals can be eligible for disability-related welfare benefits which usually are higher
than regular welfare benefits. If deemed employable, they may be eligible for regular
welfare benefits and be required to actively seek work. This designation of people with
disabilities as employable is not only in many cases inaccurate, it also stigmatizes
recipients and reinforces both negative assumptions by society and by disabled individuals
themselves about the capabilities of people with disabilities to function in the mainstream
of society. Rates of social assistance have been regularly criticized for being far under
accepted poverty rates.' Welfare rates are kept low to encourage people to take work,
but people with disabilities are bound by the contradictory requirement that they be
considered unemployable to be eligible. This has led many people to question the
appropriateness of welfare as a vehicle of support for people with disabilities.

Another key problem with the welfare system is the lack of incentive it provides to
earn extra income. Welfare guidelines stipulate that recipients cannot earn any outside
income beyond a minimal exemption without it being "taxed-back" completely. This
aspect of welfare, combined with the fact that recipients often lose important medical,
dental, drug, and other special assistance when they leave welfare, has sometimes been
referred to as the "poverty trap".*

The welfare system operates with a great deal of administrative discretion which
allows welfare workers to grant numerous exceptions depending on the individual’s
situation. This discretion is regarded by many as intrusive and degrading -- one of the
main reasons why welfare is so stigmatizing. On the other hand, many people also regard
the discretionary aspect of welfare as a strength because it allows for flexible responses to
individual circumstances.® In the case of people with disabilities, this is particularly
important given the wide variation of extraordinary needs that requires special and
sometimes supplementary assistance.

*  See Sherri Torjman, Income Insecurity: The Disability Income System of Canada, Toronto: The
G. Allan Rocher Institute, 1988, Tables 3-6.

*  See Ontario, Transitions: Report of the Ontario Social Assistance Review Committee, Toronto:
Queen’s Printer, 1988

¢ For an extended discussion of these issues see Sherri Torjman, Income Insecurity, Op. Cit.
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